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1 . Claims 33-51 are pending. 

Double Patenting 

2. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel All F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 33-51 are rejected on the ground of nonstatutory double patenting over 
claims 1-32 of U. S. Patent No. 6,738,829 B1 (829) since the claims, if allowed, would 
improperly extend the "right to exclude" already granted in the patent. 

The subject matter claimed in the instant application is fully disclosed in the 
patent and is covered by the patent since the patent and the application are claiming 



common subject matter, as follows: 



('829) 1. A software package for operating on 
a network including a plurality of network 
hardware devices, comprising: 


(Application) 42. A network device, 
comprising: 


at least one networking protocol to transmit 
and receive data packets over the network; a 
hardware device driver communicatively 


an enhanced network driver receiving a 
data packet from upper level layers, 
inserting a source address in the data packet 
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coupled to a first network hardware device; 

on PTiViJinppH npfAA/nrk" Hnvpr pnmmiiTiipativpIv 
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coupled to the hardware device driver to 
transmit and receive the data packets using the 
first network hardware device; and 


and determining the destination address for the 
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independent of any hardware services for the 
network device; and 


a control interface to transmit and receive 
control information to and from the hardware 
device driver; 


a control interface communicating 
control information from the upper level layers 
to a hardware device driver, 


at least one of the enhanced network driver and 
control interface being separately portable 
from the other one of the enhanced network 
driver and control interface to a second 
network hardware device. 


the control interface being independent of any 
data packets in the network device and 
including a plurality of object definitions 



Furthermore, there is no apparent reason why applicant was prevented from 
presenting claims corresponding to those of the instant application during prosecution of 
the application which matured into a patent. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 33-51 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Dobbins et al [Dobbins 5,485,455]. 

3. As per claim 33 Dobbins discloses A network switch, comprising: 

a look-up table [Dobbins, the connection table look-up, col 8 lines 6-21]; and 
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an enhanced network driver [Dobbins, software embedded devices as firmware, 
col 6 lines 20-25] receiving a first data packet received by the network switch [Dobbins, 
router, col 8 lines 6-21] from a network device and determining a port number of the . 
network switch which received the first data packet and an address of the network 
device from the first data packet [Dobbins, port and address, col 8 lines 6-21], the 
enhanced network driver storing the port number and the corresponding address in the 
look-up table, and wherein the enhanced network driver, when receiving a second data 
packet to be transmitted to the network device, determines the port number from which 
the second data packet is transmitted based on the address included in the second data 
packet and the corresponding port number stored in the look-up table for the address 
[Dobbins, look-up table, port, address, col 8 lines 6-21]. 

4. As per claim 34, Dobbins discloses the address is the MAC address of the 
network device [Dobbins, MAC address 314, Fig 7C-2]. 



5. As per claim 35, Dobbins discloses the enhanced network driver receives the first 
data packet from a network driver for the network switch [Dobbins switch 86, Fig 7B]. 

6. As per claim 36, Dobbins discloses the enhanced network driver receives the 
second data packet from an upper level layer of the network switch [Dobbins switch 86, 
Fig 7B]. 
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7. As per claim 37, Dobbins discloses the address of the network device is 
determined by extracting the address from the first data packet [Dobbins, extract 
address, col 15 lines 16-31]. 

8. As per claim 38, Dobbins discloses the enhanced network driver identifies a 
protocol of the first data packet and the first data packet is sent to an upper level layer 
based on the protocol [Dobbins, router, col 8 lines 6-21]. 

9. As per claim 39, Dobbins discloses the enhanced network driver sets a port 
indicator to the port number corresponding to the address [Dobbins, port, col 8 lines 6- 
21]. 

10. As per claim 40, Dobbins discloses when the look-up table does not include a 
corresponding port number for the address, the enhanced network driver sets a port 
indicator to all port numbers of the network switch [Dobbins, look-up table, col 8 lines 6- 
21]. 

11. As per claim 41 , Dobbins discloses the network switch is an Ethernet-type switch 
[Dobbins; Ethernet; col 13 lines 55-60]. 

12. As per claim 42 Dobbins discloses A network device, comprising: 

an enhanced network driver receiving a data packet from upper level layers, 
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inserting a source address in the data packet and determining the destination address 
for the data packet, the enhanced network driver being independent of any hardware 
services for the network device [Dobbins, unique MAC address assigned to each 
system, col 3 lines 25-37]; and 

a control interface communicating control information from the upper level layers 
to a hardware device driver [Dobbins, software embedded devices as firmware, col 6 
lines 20-25], the control interface being independent of any data packets in the network 
device and including a plurality of object definitions [Dobbins, look-up table, port, 
address, col 8 lines 6-21]. 

1 3. As per claim 43, Dobbins discloses each of the object definitions is one of a 
Management Information Base object definition and a user defined object definition 
[Dobbins, MIB, Fig 10]. 

14. As per claim 44, Dobbins discloses the communication of the control information 
by the control interface includes receiving a request from the upper level layers, 
accessing the object definition corresponding to a hardware device included in the 
request and passing the request to the hardware device driver [Dobbins, router, col 8 
lines 6-21]. 
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15. As per claim 45, Dobbins discloses the communication of the control information 
further includes receiving a response to the request from the hardware device driver 
and passing the response to the upper level layers [Dobbins, router, col 8 lines 6-21].. 

16. As per claim 46, Dobbins discloses the network device is one of a network 
switch, a network interface card, a router, an internet appliance and a personal 
computer [Dobbins, internet, col 1 lines 35-45]. 

17. As per claim 47 Dobbins discloses A method for processing a data packet, 
comprising the steps of: 

receiving the data packet at a hardware device driver [Dobbins, software * 
embedded devices as firmware, col 6 lines 20-25]; 

passing the data packet to an enhanced network driver, the enhanced network 
driver being independent of any hardware device functionality [Dobbins, unique MAC 
address assigned to each system, col 3 lines 25-37]; 

processing the data packet by the enhanced network driver, the processing 
including the determining of a source address of the data packet and a port number of a 
hardware device which received the data packet [Dobbins, look-up table, port, address, 
col 8 lines 6-21]; ~ 

storing the source address and the corresponding port number in a look-up table 
[Dobbins, Fig 3]; 

identifying a protocol type of the data packet [Dobbins, Fig 6]; and 
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passing the data packet to an upper level layer based on the identified protocol 
type [Dobbins, switch, router, col 8 lines 6-21]. 

18. As per claim 48, Dobbins discloses the source address is a MAC address 
[Dobbins, MAC address 314, Fig 7C-2]. 

19. As per claim 49, Dobbins discloses receiving a second data packet at the 
enhanced network driver from one of the upper level layers [Dobbins, router, col 8 lines 
6-21]; 

determining if the second data packet has a broadcast destination; and 
addressing the second data packet to be transmitted from all data ports of the 
hardware device [Dobbins, broadcast, col 16 liens 39-col 17 line 3]. 

20. As per claim 50, Dobbins discloses determining a destination address of the 
second data packet; determining if the destination address is stored as a source 
address in the look-up table; and directing the second data packet to the port number 
corresponding to the source address in the look-up table when the destination 
address matches the source address [Dobbins, router, col 8 lines 6-21]. 

21 . As per claim 51 , Dobbins discloses the protocol type is an Internet Protocol 
[Dobbins, internet, col 1 lines 35-45]. 
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proceeding is assigned is 571-273-8300. 
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